
Position on Bill 165: Provincial Advocate for Children and Youth Act, 2006

EXECUTIVE SUMMARY

Introduction
 DCI-Canada welcomes the introduction of Bill 165, 

the Provincial Advocate for Children and Youth Act, 2006. 

This is a major step toward the fulýllment of the Ontario 

governmentôs commitment to establish an independent Child 

and Youth Advocate. We also welcome the decision by the 

Ministry of Children and Youth Services to fund the Ofýce 

of Child and Family Service Advocacy (OCFSA) to conduct 

consultations with affected young people about the bill.
 In June 2006, DCI-Canada released a report making 
three recommendations about the process that should be 
followed in the establishment of an independent Child 
and Youth Advocate: (1) introduce a bill in the fall 2006 
sitting of the Legislature; (2) consult with children and 
youth who will be affected; and,  (3) address the inherent 
conþict of interest that arises from placing responsibility 
for policy development in the same ministry that will be 
subject to the new Advocateôs interventions. The ýrst two 
recommendations are satisýed. The third recommendation is 
now moot. From our perspective, this progress is heartening 
and worthy of praise. 
 We have identiýed a number of areas of the bill that 
we support because we believe that they will contribute to 
a strong and effective Advocate. We have also identiýed 
a number of areas for improvement. DCI-Canada remains 
committed to working with all parties in the Legislature to 
ensure that Ontario gets the strongest and most effective 
Child and Youth Advocate possible. 

Provisions that Contribute to a Strong and 
Effective Advocate
 1. Deýnition of Advocacy. The bill deýnes advocacy as 

ñpromoting the views and preferences of children and youth.ò 

This approach to advocacy is child-centered and based in a 

philosophy of empowerment, not paternalism.

 2. Independence. The bill makes numerous provisions 

for the independence of the Advocate. These include 

making the Advocate an ofýcer of the Legislature; setting 

a ýxed term of appointment for the Advocate; providing 

that the Advocateôs budget will be set by the Board of 

Internal Economy and paid out of funds appropriated by 

the Legislature; authorizing the Advocate to retain the 

services of experts; and providing that the Advocate reports 

to the Legislature, not a minister. The provisions for the 

independence of the Advocate are comprehensive and will 

provide signiýcant protection against possible interference 

by government.

 3. Reporting Powers. The bill provides for strong 

reporting powers. The Advocate will be required to make an 

annual report to the Legislature. In addition, the Advocate 

will have the authority to make additional reports, and to 

release these reports directly to the public.

 4. Advocacy Functions. The bill provides for a range 

of advocacy functions that will serve children and youth. 

These functions encompass case advocacy for individual 

young people and families, systemic advocacy, and proactive 

advocacy such as educating young people about their rights. 

This range of functions reþects the ñcontinuum of advocacy 

services,ò recommended by DCI-Canada in 2003, and by the 

2004 independent review of the OCFSA. 

Opportunities for Improvement
 1. Groups Excluded from the Advocateôs Legislated 

Mandate. Bill 165 excludes from the Advocateôs mandate 

three client groups currently served by the OCFSA. These 

are: (1) students in provincial schools for the deaf and blind 

and demonstration schools; (2) young people held in police 

and court holding cells, and young people being transported 

to and from holding cells; and (3) young people receiving 

non-custodial services in the youth justice system, such as 

probation and community supervision. 

 It is not sufýcient for the government to add these 

groups to the Advocateôs mandate through regulation. The 

right of vulnerable children and youth to receive advocacy 

services should not be dependent on Cabinet. Nor should the 

Advocate have to rely on the continued support of Cabinet 

to serve these groups; this is contrary to the Advocateôs 

independence from government. These three groups should 

be added to the Advocateôs legislated mandate.



 2. Limited Rights to Contact the Advocate. Bill 165 

does not grant the young people within the Advocateôs 

mandate a clear, direct right to call the Advocate. Some 

young people will have rights of access to the Advocate 

under the bill. However these rights are incomplete (for 

example, the right to receive visits from the Advocate, 

but not the right to call the Advocate in the ýrst place). 

Further, these limited rights only apply to young people 

receiving services under the Child and Family Services 

Act. Young people who receive services under other statutes 

and programs will have no right to communicate with the 

Advocate at all. Bill 165 should be amended to include 

a clear, direct right to contact and communicate with the 

Advocate, and all young people within the Advocateôs 

mandate should enjoy this right equally.

 3. Advocate Has No Right to Enter Facilities. Bill 165 

does not grant the Advocate a right to enter facilities where 

young people under its mandate are placed for care. Instead, 

the bill provides for a restriction on entry to facilities, which 

suggests that entering facilities is conditional on the approval 

of the service provider. The ability to enter facilities is 

absolutely necessary for effective advocacy: young people 

living in institutional settings are unable to leaveðthey need 

an Advocate who is empowered to come to them. Making 

entry into facilities conditional on the service providerôs 

approval will give the service providers a veto over who 

can receive advocacy services, and when. It will also give 

facilities the power to opt out of systemic advocacy activities 

such as facility reviews. Bill 165 should be amended to 

give the Advocate a clear and unconditional right to enter 

facilities where young people are placed for care.

 4. Advocate Has No Right to Documents. Bill 165 

does not grant the Advocate a general right to access 

documents in the possession of service providers. Access 

to documents is an essential component of both individual 

and systemic advocacy. In the case of individual advocacy, 

the bill does give the Advocate a limited right to access 

personal information about a young person when the young 

person consents, ñif that information would normally be 

available to the individual, either through law or policy.ò 

This power is insufýcient. In many cases, the young person 

will not have access to records and personal information 

about him or herself, and this forms one aspect of his or 

her need for advocacy services. In the case of systemic 

advocacy activities, such as reviews, access to records plays 

a critical role in gathering the information needed to identify 

systemic problems at the level of the institution, agency, and 

service system. Finally, without meaningful information 

gathering powers, the Advocateôs function of reporting to the 

Legislature, and to the public, will be compromised. Bill 165 

should be amended to give the Advocate a right of access to 

documents in the possession of an agency or service provider 

that is within the Advocateôs mandate.

 5. Personal Information Safeguards. Bill 165 sets out a 

comprehensive set of standards for the collection and use of 

personal information by the Advocate. While the protection 

of personal information is important, the particular approach 

adopted in Bill 165 is not the most appropriate within 

the context of a child advocacy ofýce. The bill imports 

the standards used in the Personal Health Information 

Protection Act, 2004 (PHIPA). These standards were 

designed for the protection of health information, and for use 

within the health care system. Some of the features of this 

regime, such as detailed consent requirements and provisions 

for substitute decision-making, are not appropriate in 

the child advocacy context and could hinder the work of 

the Advocate. A more appropriate personal information 

protection regime is found in the Freedom of Information 

and Protection of Privacy Act (FIPPA). At present, FIPPA 

governs the collection and use of personal information in 

the OCFSA; experience shows that the FIPPA standards are 

compatible with child advocacy work. Bill 165 should be 

amended to replace the PHIPA-based personal information 

provisions with FIPPA-based provisions.

 6. Complex Special Needs Youth. Bill 165 does not 

clearly authorize the Advocate to continue the OCFSAôs 

work with children and youth with complex special needs. 

The bill includes within the Advocateôs mandate the 

provision of advocacy services to young people who are 

ñseeking or receiving approved services under the Child 

and Family Services Act.ò This clause gives incomplete 

authority to continue special needs advocacy. It stops short 

of explicitly empowering the Advocate to provide advocacy 

services for children and youth with complex special needs, 

and their families. This kind of advocacy spans multiple 

ministries and agencies, and involves advocacy activities 

such as case conferences and committees such as the 

Interministerial Provincial Advisory Committee. Bill 165 

should be amended to give the Advocate explicit authority 

to provide advocacy services to children and youth with 

complex special needs, and their families, including the use 

of case conferences and committees.
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